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SUMMARY: The Office of Labor-
Management Standards of the
Department of Labor (“Department”) is
revising the Form LM-20 Agreement
and Activities Report and the Form LM—
10 Employer Report upon review of the
comments received in response to its
June 21, 2011 Notice of Proposed
Rulemaking (NPRM). In the NPRM, the
Department proposed to revise its
interpretation of the advice exemption
in section 203(c) of the Labor-
Management Reporting and Disclosure
Act (LMRDA) to better effectuate section
203’s requirement that employers and
their labor relations consultants report
activities undertaken with an object,
directly or indirectly, to persuade
employees about how to exercise their
rights to union representation and
collective bargaining. Under the prior
interpretation, reporting was effectively
triggered only when a consultant
communicated directly with employees.
This interpretation left a broad category
of persuader activities unreported,
thereby denying employees important
information that would enable them to
consider the source of the information
about union representation directed at
them when assessing the merits of the
arguments and deciding how to exercise
their rights. The Department proposed
to eliminate this reporting gap. The final
rule adopts the proposed rule, with
modifications, and provides increased
transparency to workers without
imposing any restraints on the content,
timing, or method by which an
employer chooses to make known to its
employees its position on matters
relating to union representation or
collective bargaining. The final rule also
maintains the LMRDA’s section 203(c)
advice exemption and the traditional
privileges and disclosure requirements
associated with the attorney-client
relationship. The Department has also
revised the forms and instructions to
make them more user-friendly and to
require more detailed reporting on
employer and consultant agreements.

Sections of the Department’s regulations
have also been amended consistent with
the instructions. Additionally, with this
rule, the Department requires that
Forms LM-10 and LM-20 be filed
electronically. This rule largely
implements the Department’s proposal
in the NPRM, with modifications of
several aspects of the revised
instructions as proposed.

DATES: This final rule is effective on
April 25, 2016. The rule will be
applicable to arrangements and
agreements as well as payments
(including reimbursed expenses) made
on or after July 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Davis, Chief of the Division
of Interpretations and Standards, Office
of Labor-Management Standards, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-5609,
Washington, DC 20210; olms-public@
dol.gov; (202) 693-0123 (this is not a
toll-free number), (800) 877-8339 (TTY/
TDD).
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I. Executive Summary

A. Purpose, Justification, and Summary
of the Rule

The purpose of this rule is to revise
the Department’s interpretation of
section 203 of the Labor-Management
Reporting and Disclosure Act (LMRDA)
to require reporting of “indirect”
persuader activities and agreements.
The LMRDA and the National Labor
Relations Act (NLRA) address generally
the obligations of unions and employers
to conduct labor-management relations
in a manner that protects the rights of
employees to exercise their right to

choose whether to be represented by a
union for purposes of collective
bargaining. While the NLRA, enforced
by the National Labor Relations Board
(NLRB), ensures compliance with these
rights by investigating and prosecuting
unfair labor practice complaints, the
LMRDA promotes these rights by
requiring unions, employers, and labor
relations consultants to publicly
disclose information about certain
financial transactions, agreements, and
arrangements.

Section 203(b) of the Labor
Management Reporting and Disclosure
Act (LMRDA), 29 U.S.C. 433(b), requires
employers and labor relations
consultants to report their agreements
pursuant to which the consultant
undertakes activities with “an object
. . ., directly or indirectly” to persuade
employees concerning their rights to
organize and bargain collectively.
(Emphasis added). The Department’s
authority to promulgate regulations
implementing section 203 is established
by sections 203 and 208 of the LMRDA.
The Secretary of Labor has delegated
this authority to the Office of Labor-
Management Standards (OLMS).

Section 203(c) of the LMRDA exempts
“advice” from triggering the reporting
requirement. Specifically, employers
and consultants are not required to file
a report covering the services of a
consultant “‘by reason of his giving or
agreeing to give advice” to the
employer. Under the Department’s
original, 1960 interpretation of the
“advice” exemption, labor relations
consultants were required to report
arrangements to draft speeches or other
written materials to be delivered or
disseminated to employees for the
purpose of persuading them as to their
right to organize and bargain
collectively. Two years later, the
Department revised its position to say
that reporting was not required if the
consultant limited his or her activity to
providing the employer with materials
that the employer had the right to accept
or reject. In the early 1980s, the
Department again reduced the reporting
obligation of contractors: No reporting
was required unless they had direct
contact with employees. Under this
interpretation, labor relations
consultants to employers avoided
reporting a broad category of activities
undertaken with a clear object to
persuade employees regarding their
rights to organize or bargain
collectively. In this rule, the Department
revises its interpretation of the advice
exemption, consistent with the
Department’s original interpretation of
section 203, to better effectuate section
203’s requirement that consultants

report persuader activities. Based upon
the Department’s consideration of
contemporary practices under the
federal labor-management relations
system, and the comments received on
its proposal, the final rule expands
reporting of persuader agreements and
provides employees with information
about the use of labor relations
consultants by employers, both openly
and behind the scenes, to shape how
employees exercise their union
representation and collective bargaining
rights. The final rule promotes the
statute’s purposes while also protecting
employer free speech rights and the
relationship between an attorney and
his or her client. Although employees
may hear a strong message from their
employer about how they should make
choices concerning the exercise of their
rights, in the absence of indirect
persuader reporting requirements, they
generally do not know the source of the
message. By knowing that a third
party—the consultant hired by their
employer—is the source of the
information, employees will be better
able to assess the merits of the
arguments directed at them and make an
informed choice about how to exercise
their rights. This information promotes
transparency and helps employees
assess the applicability of those
messages and the extent to which they
reflect the genuine view of their
employer and supervisors about issues
in their particular workplace or instead,
may reflect a strategy designed by the
consultant to counter union
representation whenever its services are
hired.

As noted above, this rule requires
employers and their consultants to
report not only their agreements for
“direct persuader activities,” but also to
report their agreements for “indirect
persuader activities.” The rule takes
fully into account section 203(c), which
exempts from reporting ‘“‘services of [a
consultant] by reason of his giving or
agreeing to give advice to [an]
employer.” Based on the traditional
meaning of “advice,” the Department
believes, contrary to its prior
interpretation, that section 203(c)
(known as the “advice exemption”)
does not shield employers and their
consultants from reporting agreements
in which the consultant has no face-to-
face contact with employees but
nonetheless engages in activities behind
the scenes (known as indirect persuader
activities) where an object is to persuade
employees concerning their rights to
organize and bargain collectively.

This rule ensures that indirect
reporter activity, as intended by
Congress, is reported and disclosed to
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workers and the public. Indirect
persuader activity occurs when an
employer hires a consultant to help
defeat a union organizing campaign.
The consultant has no direct contact
with employees, but it directs a
campaign, often formulaic in its design
and implementation, for the employer to
persuade employees to vote against
union representation. Under this
arrangement, the consultant often
scripts the campaign, including drafting
letters, flyers, leaflets, and emails that
the employer distributes to its
employees, writing speeches that
management gives to employees in
mandatory meetings, providing
statements for supervisors to use in
meetings they are required to hold with
employees who report to them, often in
one-on-one settings, and controlling the
timing, sequence, and frequency of each
of these events. Employers hire
consultants to engage in this type of
indirect persuasion in over 70 percent of
organizing campaigns. See n. 9, 76 FR
36186.

Although the statute explicitly
requires reporting of agreements
involving the consultant’s direct or
indirect persuasion of employees, the
Department’s prior interpretation had
the practical effect of relieving
employers and labor relations
consultants from reporting any
persuader agreements, except those
involving direct communication with
employees. The Department had based
its position on its interpretation of
section 203(c), known as the “advice”
exemption. The previous interpretation
left workers unaware of the majority of
persuader agreements. In fact, the
Department only receives a small
number of direct persuader reports,
covering only a fraction of organizing
campaigns. This lack of awareness by
workers of consultant activity is
reflected in many of the comments
submitted on the NPRM.

It is the Department’s view, based on
its experience in administering and
enforcing the LMRDA and its review of
comments submitted in response to the
proposed rule, that full disclosure of
both direct and indirect persuasion
activities protects employee rights to
organize and bargain collectively and
promotes transparency and the peaceful
and stable labor-management relations
sought by Congress. The disclosure
required under this rule will provide
employees with essential information
about the underlying source of the
views, materials, and policies directed
at them and designed to influence how
they exercise their statutory rights to
union representation and collective
bargaining. They will be better able to

understand the role that labor relations
consultants play in their employers’
efforts to shape their views about union
representation and collective
bargaining.

As explained in the NPRM and in this
preamble, the Department maintains
that section 203 is better read to require
employers and labor relations
consultants to report activities that
clearly are undertaken with an object to
persuade employees, but which were
viewed under the prior interpretation as
the giving of “advice” to the employer.
The prior interpretation failed to
achieve the very purpose for which
section 203 was enacted—to disclose to
workers, the public, and the
Government activities undertaken by
labor relations consultants to persuade
employees—directly or indirectly, as to
how to exercise their rights to union
representation and collective
bargaining. Under this rule, exempt
“advice” activities are now limited to
those activities that meet the plain
meaning of the term: An oral or written
recommendation regarding a decision or
course of conduct. The rule restores the
traditional meaning to the term whereby
an attorney or a labor relations
consultant does not need to report, for
example, when he counsels a business
about its plans to undertake a particular
action or course of action, advises the
business about its legal vulnerabilities
and how to minimize those
vulnerabilities, identifies unsettled
areas of the law, and represents the
business in any disputes and
negotiations that may arise. It draws a
line between these activities, which do
not have to be reported, and those
activities that have as their object the
persuasion of employees—activities that
manage or direct the business’s
campaign to sway workers against
choosing a union—that must be
reported. An employer’s ability to
“accept or reject” materials provided, or
other actions undertaken, by a
consultant, common to the usual
relationship between an employer and a
consultant and central to the prior
interpretation’s narrow scope of
reportable activity, no longer shields
indirect persuader activities from
disclosure.

The prior interpretation construed the
advice exemption in a manner that
failed to give full effect to the
requirement that indirect persuasion of
employees, as well as direct persuasion,
triggers reporting. It did so in a manner
that allowed the advice exemption to
override this requirement. Upon our
consideration of the comments received
on the proposal and further review of
the issue, we can find no policy

justification, and only slender legal
support, for the Department’s earlier
interpretation of section 203. The
position effectively denied employees,
the public, and the Government
information about labor relations
consultants that Congress had
determined was necessary for
employees to effectively exercise their
rights to support or refrain from
supporting a union as their collective
bargaining representative, thereby
impeding the national labor policy as
established in the NLRA and the
LMRDA. Under the interpretation
embodied in this final rule, both the
language of the advice exemption and
the other components of section 203 are
given effect in a manner that clearly
tracks the language of section 203 more
closely and better effectuates the
purposes underlying the section.

The rule imposes no restrictions on
what employers may say or do when
faced with a union organizing
campaign. Rather, the premise of the
rule is that with knowledge that the
source of the information received is an
anti-union campaign managed by an
outsider, workers will be better able to
assess the merits of the arguments
directed at them and make an informed
choice about how to exercise their
rights. With this information, they will
be able to better discern whether the
views and specific arguments of their
supervisors about the benefits and
drawbacks of union representation are
truly the supervisors’ own, reflect their
company’s views, or rather reflect a
scripted industrywide (or even wider)
antipathy towards union representation
and collective bargaining. Once they
have learned that a consultant has been
hired to persuade them, employees will
be able to consider whether the
consultant is serving as a neutral,
disinterested third party, hired to guide
the employer in adhering to NLRB
election rules or rather as one who has
been hired as a specialist in defeating
union organizing campaigns. They will
also be better able to consider the
weight to attach to the common claim in
representational campaigns that
bringing a union, as a third party, into
the workplace will be
counterproductive to the employees’
interests. In the context of an employer’s
reliance on a third party to assist it on
a matter of central importance, it is
possible that an employee may weigh
differently any messages characterizing
the union as a third party. In these
instances, it is important for employees
to know that if the employer claims that
employees are family—a relationship
will be impaired, if not destroyed, by
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the intrusion of a third party into family
matters—it has brought a third party,
the consultant, into the fold to achieve
its goals. Similarly, with knowledge that
its employer has hired a consultant, at
substantial expense, to persuade them to
oppose union representation or the
union’s position on an economic issue,
employees may weigh differently a
claim that the employer has no money
to deal with a union at the bargaining
table.

In crafting the final rule, the
Department has focused on providing
workers with information about the
source of persuader activities so they
can make informed decisions. The
Department has been careful, just as
Congress was in prescribing reporting
by employers and consultants, to allow
unions and employers to engage in an
informed debate about the advantages
and disadvantages of union
representation, consistent with the First
Amendment and the NLRA. Neither the
statute nor the final rule restrains in any
way the content of an employer’s
message—whether delivered by itself or
with the assistance, directly or
indirectly of a consultant—its timing, or
the means by which it is delivered on
matters relating to union representation
and collective bargaining. Likewise, as
discussed below, the rule also does not
infringe upon the attorney-client
relationship. The affected employees
and the public interest benefit from the
exchange of competing ideas. This can
best be done by requiring that
employers and labor relations
consultants disclose their agreement to
engage in persuader activities. Both the
statute and this regulation fulfill the
Government’s important interest in
ensuring that workers and the public are
informed about such agreements.
Regardless of the choices made by
employees on whether to support or
oppose representation in their
workplace, the rule will ensure that they
are more informed decision makers,
which will result in more stable and
peaceful labor-management relations.

The Department recognizes that most
employers and their consultants, like
most unions, conduct their affairs in a
manner consistent with federal law. The
law encourages debate, imposing only
broad bounds in the labor relations
context, imposing sanctions only in
limited circumstances and without prior
restraint—where employers “interfere
with, restrain or coerce employees in
the exercise of their rights guaranteed in
[29 U.S.C. 157] or unions “‘to restrain or
coerce’” employees in the exercise of
those rights. 29 U.S.C. 158(a)(1); 29
U.S.C. 158(b)(1). Congress intended the
LMRDA, including the reporting

requirements, to complement the NLRA,
a result achieved by the final rule
without abridging the right of employers
and their consultants to engage in a
robust debate about the advantages and
disadvantages of union representation
and collective bargaining. Thus, it is
important to note that the Department
has not attempted to regulate the
content, timing, or veracity of
communications by labor relations
consultants or employers.

Research indicates that the number of
firms engaged in persuader activities
has grown substantially since the
LMRDA was enacted. Recent studies
show that in somewhere between 71%
and 87% of employee organizing drives,
the employer retains one or more
consultants. See n. 9. 76 FR 36186. The
size of the industry, per se, is not a
concern of the Department’s, but its
growth exacerbates the transparency
concerns: As the size has increased,
employees in a substantial majority of
representation campaigns are
increasingly left unaware of information
that may be important to them and may
affect their decisions to support or
oppose union representation in their
workplaces. As noted in the NPRM,
these studies demonstrate that employer
campaigns against unions have become
standardized, almost formulaic, because
employers frequently turn to labor
relations consultants, including law
firms, to manage their efforts to oppose
unionization. Those efforts utilize
indirect persuasion almost exclusively.
Despite the growth of this industry,
historically, only a relatively small
number of reports about persuader
agreements and arrangements have been
filed with the Department. The
Department attributes this fact to the
overly narrow view of the activities
reportable under the prior
interpretation, which essentially
restricted reporting to just direct
persuasion. By issuing this rule, the
Department ensures that persuader
activities receive the transparency that
Congress intended, but was never
attained under the prior rule—a need
that has become more important over
time as the use of consultants by
employers to resist union representation
has become the norm.

The rule, by revising the instructions
to forms filed by employers (Form LM—
10) and labor relations consultants
(Form LM-20) to report persuader
agreements and arrangements, helps
them to comply with their reporting
obligations. Reports must be filed if the
labor relations consultant undertakes
activities that fall within the categories
described below:

Direct Persuasion

e The obligation to report direct
persuasion by consultants remains.
Consultants must report if they engage
in any conversation or other direct
communication with any employee,
where the consultant has an object to
persuade the employee about how he or
she should exercise representation or
collective bargaining rights. For
example, reporting would be required if
the consultant speaks directly with
employees (in person or by telephone or
other medium) or disseminates
materials directly (such as by email or
mail) that are intended to persuade.
This contrasts, as it also does in indirect
persuader activities, with situations in
which the employer or its regular staff
communicates directly with employees,
a situation in which reporting is not
required, as provided by 29 U.S.C.
433(e). This aspect of the rule is
unchanged from the Department’s prior
interpretations.

Indirect Persuasion

¢ Planning, Directing, or Coordinating
Supervisors or Managers. Reporting is
required if the consultant—with an
object to persuade—plans, directs, or
coordinates activities undertaken by
supervisors or other employer
representatives. This includes both
meetings and other less structured
interactions with employees.

e Providing Persuader Materials.
Reporting is required if the consultant
provides—with an object to persuade—
material or communications to the
employer, in oral, electronic (including,
e.g., email, Internet, or video documents
or images), or written form, for
dissemination or distribution to
employees. Reporting would be
required, for example, if the consultant
drafted, revised, or selected persuader
materials for the employer to
disseminate or distribute to employees.
In revising employer-created materials,
including edits, additions, and
translations, a consultant must report
such activities only if an “object” of the
revisions is to enhance persuasion, as
opposed to ensuring legality. The sale,
rental, or other use of “‘off-the-shelf”
persuader materials, such as videos or
stock campaign literature, which are not
created for the particular employer who
is party to the agreement, will not be
reportable unless the consultant helps
the employer select the materials. A
consultant who created literature
previously, without any knowledge of
the specific employer requesting the
literature, including the labor union
involved, industry, or employees, and
has no role thereafter in disseminating
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the literature for the specific employer,
cannot be said to have acted, pursuant
to an agreement with the employer in
question, with a purpose of persuading
these employees.

¢ Conducting a Seminar for
Supervisors or Other Employer
Representatives. Some labor relations
consultants hold seminars on a range of
labor-management relations matters,
including how to persuade employees
concerning their organizing and
bargaining rights. Seminar agreements
must be reported if the consultant
develops or assists the attending
employers in developing anti-union
tactics and strategies for use by the
employer, the employers’ supervisors or
other representatives. As explained
below, however, employers whose
representatives attend such seminars
generally will have no reporting
obligation. Additionally, trade
associations are required to report only
if they organize and conduct the
seminars themselves, rather than
subcontract their presentation to a law
firm or other consultant. We note that
not all seminars will be reportable. For
example, a seminar where the
consultant conducts the seminar
without developing or assisting the
employer-attendees in developing a
plan to persuade their employees would
not be reportable, nor would a seminar
where a consultant merely makes a sales
pitch to employers about persuader
services it could provide.

¢ Developing or Implementing
Personnel Policies or Actions. Reporting
is only required if the consultant
develops or implements personnel
policies or actions for the employer with
an object to persuade employees. For
example, a consultant’s identification of
specific employees for disciplinary
action, or reward, or other targeting
based on their involvement with a
union representation campaign or
perceived support for the union would
be reportable. As a further example, a
consultant’s development of a personnel
policy during a union organizing
campaign in which the employer issues
bonuses to employees equal to the first
month of union dues, would be
reportable. On the other hand, a
consultant’s development of personnel
policies and actions are not reportable
merely because they improve the pay,
benefits, or working conditions of
employees, even where they could
subtly affect or influence the attitudes or
views of the employees. Rather, to be
reportable, the consultant must
undertake the activities with an object
to persuade employees, as evidenced by
the agreement, any accompanying
communication, the timing, or other

circumstances relevant to the
undertaking.

These aspects of the rule effectuate
the statute’s requirement, largely
negated by the Department’s
longstanding interpretation, that
“indirect activities”” undertaken by a
labor relations consultant must be
reported. The final rule, however,
ensures that no reporting is required by
reason of a consultant merely giving
“advice” to the employer, such as, for
example, when a consultant offers
guidance on employer personnel
policies and best practices, conducts a
vulnerability assessment for an
employer, conducts a survey of
employees (other than a push survey,
i.e., one designed to influence
participants and thus undertaken with
an object to persuade), counsels
employer representatives on what they
may lawfully say to employees,
conducts a seminar without developing
or assisting the employer in developing
anti-union tactics or strategies, or makes
a sales pitch to undertake persuader
activities. Reporting is also not required
for merely representing an employer in
court or during collective bargaining, or
otherwise providing legal services to an
employer.

As noted above, the final rule does
not require employers to file a report
solely by reason of their attendance at
a union avoidance seminar. The
Department determined that the
aggregated burden associated with such
reporting by large numbers of employers
outweighed the marginal benefit that
would be derived by requiring reports
from both attendees and the firms
presenting the seminars. Under the rule,
the firms presenting the seminar will
report essentially the same information
that would have been reported by the
attending employers.

To further reduce burden under the
rule, the Department has determined
that it is appropriate to treat trade
associations somewhat differently than
other entities insofar as reporting is
concerned. Trade associations as a
general rule will only be required to
report in two situations—where the
trade association’s employees serve as
presenters in union avoidance seminars
or where they undertake persuader
activities for a particular employer or
employers (other than by providing off-
the shelf materials to employer-
members). The Department expects that
trade associations typically will sponsor
union avoidance seminars but rely on
other consultants to actually present the
seminar.

In response to comments, the
Department emphasizes that the
interpretation embodied in this rule

does not interfere with free speech or
other rights under the U.S. Constitution
or free speech under section 8(c) of the
National Labor Relations Act. Similarly,
contrary to the view of some
commenters, the Department’s revised
interpretation does not infringe on the
common law attorney-client privilege,
which is still preserved by section 204,
or on an attorney’s ethical duty of
confidentiality. None of the information
required to be reported under the
revised interpretation is protected by
the attorney-client privilege. To the
extent the agreement provides
confidential details about services other
than reportable persuader/information-
supplying activities, the principles of
attorney-client privilege would apply
and such information is not reportable
absent consent of the client. We have
carefully reviewed comments submitted
by the American Bar Association (ABA),
other associations of attorneys, law
firms representing employers, and other
commenters, urging the Department to
adopt an interpretation that would
differentiate between attorneys and
other labor relations consultants and
essentially exempt attorneys from
reporting any activities other than those
in which they communicate directly
with employees. Importantly, although
the ABA sought to include a provision
in the bill that became the LMRDA that
would have achieved this result,
Congress struck that provision from
what became law. The commenters’
position has been rejected by the courts
in cases where attorneys engaged in
persuader activities unsuccessfully
raised this privilege argument as a
defense to their failure to report such
activities. Moreover, the ABA and other
commenters on this point have failed to
advance any argument that attorneys
who engage in the same activities as
non-attorney consultants to counter
union organizing campaigns—activities
and circumstances significantly
different from those typically involved
with legal practice—should be able to
avoid disclosing activities identical to
those performed by their non-attorney
colleagues in guiding employers
through such campaigns. While some of
the comments submitted in this
rulemaking concern issues that may
arise in connection with the Form LM—
21 Receipts and Disbursements Report,
such as the scope and detail of reporting
about service provided to other
employer clients, that report is not the
subject of this rulemaking.

In the final rule, the Department has
eliminated the term ‘‘protected
concerted activities”” from the definition
of “object to persuade employees,” as
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had been proposed in the NPRM.
Instead, reporting is required only for
agreements in which the consultant
engages in activities with an object to
persuade employees concerning
representational and collective
bargaining activities, but not “other
protected concerted activities.”” This
better comports with the language of
section 203, which, in contrast to the
National Labor Relations Act, does not
expressly refer to “concerted activities.”
Finally, the Department has revised
the forms and instructions to require
more detailed reporting on persuader
agreements and to make the forms and
instructions more user-friendly. The
final rule requires that they be filed
electronically with the Department.

B. Benefits of the Rule and Estimated
Compliance Costs

The qualitative benefits associated
with the rule are substantial. As
discussed in the preceding section and
throughout the preamble, employees,
unions, the public, and this Department
will benefit from the disclosure
associated with this rule by requiring
that both direct and indirect persuader
activities be reported. This disclosure
will particularly benefit employees
involved in a representation campaign,
enabling them to better consider the role
that labor relations consultants play in
their employer’s efforts to persuade
them about how they should exercise
their rights as employees to union
representation and collective bargaining
matters. This rule promotes the
important interests of the Government
and the public by ensuring that
employees will be better informed and
thus better able to exercise their rights
under the NLRA.

The Department estimates annual
totals of 4,194 Form LM-20 reports and
2,777 Form LM—-10 reports under this
rule (the first number compares to the
2,601 estimate in the NPRM; the second
figure compares to 3,414 in the NPRM).
The Form LM-20 total represents an
increase of 3,807 Form LM-20 reports
over the total of 387 reports estimated
in the Department’s most recent
Information Collection Request (ICR)
submission to the Office of Management
and Budget (OMB). The Form LM-10
total represents a 1,820 increase over the
average of 957 Form LM—-10 reports
estimated in the Department’s most
recent ICR submission to OMB. The
total estimated annual burden for all
reports is approximately 6,851 hours for
Form LM-20 reports and 6,804 hours for
Form LM-10 reports. The total annual
cost for the estimated 4,194 Form LM—
20 reports is $633,932.16, which is
$576,743.16 greater than the $57,189

estimated for the most recent ICR
submission. The total annual cost for
the estimated 2,777 Form LM-10
reports/filers is $629,567.34, which is
$417,003.34 greater than the $212,564
estimated for the most recent ICR
submission. The average cost per Form
LM-20 form is $151.14. The average
annual cost per Form LM-10 filer is
$226.70.

II. Authority

The legal authority for this rule is set
forth in sections 203 and 208 of the
LMRDA, 29 U.S.C. 432, 438. Section 208
of the LMRDA provides that the
Secretary of Labor shall have authority
to issue, amend, and rescind rules and
regulations prescribing the form and
publication of reports required to be
filed under Title II of the Act and such
other reasonable rules and regulations
as she may find necessary to prevent the
circumvention or evasion of the
reporting requirements. 29 U.S.C. 438.
The Secretary has delegated her
authority under the LMRDA to the
Director of the Office of Labor-
Management Standards and permits re-
delegation of such authority. See
Secretary’s Order 8-2009, 74 FR 58835
(Nov. 13, 2009).

III. Statutory and Regulatory
Background

A. Statutory and Regulatory
Requirements for Employer and Labor
Relations Consultant Reporting

Section 203(a) of the LMRDA, 29
U.S.C. 433(a), requires employers to
report to the Department of Labor “any
agreement or arrangement with a labor
relations consultant or other
independent contractor or organization”
under which such person‘‘undertakes
activities where an object thereof,
directly or indirectly, is to persuade
employees to exercise or not to
exercise,” or how to exercise, their
rights to union representation and
collective bargaining. 29 U.S.C.
433(a)(4).1 “[Alny payment (including
reimbursed expenses) pursuant to such
an agreement or arrangement must also
be reported. 29 U.S.C. 433(a)(5).

The report must be one “showing in
detail the date and amount of each such
payment, . . . agreement, or
arrangement . . . and a full explanation
of the circumstances of all such
payments, including the terms of any
agreement or understanding pursuant to

1The LMRDA defines a “labor relations
consultant” as “‘any person who, for compensation,
advises or represents an employer, employer
organization, or labor organization concerning
employee organizing, concerted activities, or
collective bargaining activities.” 29 U.S.C. 402(m).

which they were made.” 29 U.S.C. 433.
The Department of Labor’s
implementing regulations require
employers to file a Form LM-10
(“Employer Report”’) that contains this
information in a prescribed form. See 29
CFR part 405.

LMRDA section 203(b) imposes a
similar reporting requirement on labor
relations consultants and other persons.
It provides, in part, that every person
who enters into an agreement or
arrangement with an employer and
undertakes activities where an object
thereof, directly or indirectly, is to
persuade employees to exercise or not to
exercise, or how to exercise, their rights
to union representation and collective
bargaining ““shall file within thirty days
after entering into such